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In the Matter of Appeals to the Social Benefits Tribunal relating to Overpayments

And in the Matter of Surdivall v Director (ODSP), 2014 ONCA 240 

Leave to appeal to Supreme Court of Canada pending

Date: Tuesday August 26, 2014

Written Submissions:  
Patti Redmond, Director, Ontario Disability Support Program


Jeff Butler, Director, Ontario Works Branch

Melody Mason, Laura Hunter, Co-Chairs Provincial Steering Committee on Social Assistance 
Mary Marrone, Director of Advocacy and Legal Services, Income Security Advocacy Centre

Case Management Ruling
________________________________________________________________________
[1] This case management direction sets out the procedure the Social Benefits Tribunal will follow regarding the management of its overpayment appeals.  The Director of the Ontario Disability Support Program is currently seeking leave from the Supreme Court of Canada to appeal the decision of the Court of Appeal in Surdivall v. Director (Ontario Disability Support Program), 2014 ONCA 240.  The following approach, which has been developed following submissions from key stakeholders, will be adopted pending the Supreme Court’s decision on the leave application.  These directions are provided in accordance with SBT’s Rule A3.1 which requires it to ensure that its procedures, orders and directions promote the fair, just and expeditious resolution of disputes and are proportionate to the importance and complexity of the issues.

BACKGROUND

[2] When the Court of Appeal issued its decision in Surdivall  there were 94 overpayment appeals being held pending the release of that decision.  Presently there are approximately 600 overpayment appeals filed with the Tribunal, many of which have early resolution sessions or hearing dates scheduled.  This number will continue to grow.  In the past three years the SBT has annually received between 700-800 overpayment appeals.    

[3] Given these numbers, responsible case management of these appeals, which considers the parties’ interests as well as the SBT’s responsibility to minimize delay and avoid developing a backlog, is essential.  
[4] In the circumstances the SBT requested and received thoughtful submissions from key stakeholders to determine a case management procedure pending the Supreme Court’s decision on the leave application.   After considering those submissions and the stakeholders’ obvious willingness to look for a case management strategy that responded to individual case needs the SBT has determined that rather than administratively holding all overpayment appeals in abeyance regardless of type or circumstances, as has been done to date, the Tribunal shall proceed with a more nuanced case management strategy to better balance the interests of all parties and the SBT. In this way the Tribunal can avoid creating a process that may inadvertently result in lengthy and unnecessary delays, continue to offer parties the opportunity to narrow and potentially resolve issues and, where resolution is not possible, ensure that disputes are resolved with the minimum delay.  
[5] The Tribunal has identified three case management streams that respond to these interests: one for appeals that include decisions to cancel or suspend benefit entitlement; a second for assessments of overpayments; and the third for appeals of recovery of an overpayment.   This reflects an approach which recognizes that the consequences of delay on an appellant in the first stream may be very significant in circumstances where there is really no reason to defer hearing this issue - it does not engage any of the issues in dispute in Surdivall.  It also recognizes that, at least for now, there is some uncertainty in law with respect to the third stream. 
THREE CASE MANAGEMENT STREAMS

[6] Stream 1: Appeals of Decisions to Cancel or Suspend Income Support or Income Assistance

· All appeals of decisions regarding benefit entitlement (for example decisions to suspend or cancel income support or income assistance) will proceed to a hearing on the merits.  

· Where the Administrator/Director intends to rely on a written submission to support the benefit entitlement decision, these submissions must be filed in accordance with the provisions in s. 73(2) of O.Reg. 134/98 and s. 62(2) of O.Reg.222/98.

[7] Stream 2: Appeals of Decisions to Assess an Overpayment

Early Resolution Opportunity (ERO) will be scheduled

· All these appeals will be scheduled for ERO at which the parties will clarify, narrow and, where possible, resolve the issues in dispute.  

· Where the Administrator/Director intends to rely on a written submission to support the decision to assess the overpayment this submission must be filed in accordance with the provisions in s. 73(2) of O.Reg. 134/98 and s. 62(2) of O.Reg.222/98.

Hearing

· Hearings will be scheduled to determine whether the assessed overpayment was correctly calculated.

· The Tribunal will not hear submissions on the issue of recovery of a validly assessed overpayment and the parties need not provide submissions on that issue. 

· Following the hearing the SBT will issue a decision and, if it finds the overpayment was correctly assessed, will order the hearing bifurcated to address recovery once Surdivall is finally decided. 

· Parties who may experience hardship arising from the process of a bifurcated hearing process shall make a request to adjourn the hearing for this purpose to the Tribunal, within 30 days of receiving the Notice of Hearing. 

[8] Stream 3: Appeals from Decisions to Recover an Overpayment

· Subject to the submissions of the parties regarding extraordinary circumstances or where an Administrator declines to defer recovery, the appeal or that portion of an appeal which deals with recovery of an overpayment will be held in abeyance pending the final determination of Surdivall.
[9] The procedure to not schedule and hear issues related to recovery of an overpayment until the law is settled is made recognizing the Directors of the Ontario Disability Support Program and Ontario Works Branch offer to not recover an overpayment while the appeal is being held pending a decision in Surdivall and in circumstances where the Appellant has submitted a written request to defer recovery.  
[10] There will generally be no need for the Tribunal to order Interim Assistance to relieve financial hardship due to recovery of an overpayment given the Director/Administrator’s position regarding deferred recovery.   In all other circumstances the Tribunal will continue to consider requests for Interim Assistance.
[11] The Tribunal is satisfied that one of the advantages of this procedure is that it will continue to work well in the long term in the event that the leave application is granted.  If leave is granted the Tribunal will at that time consider whether it is appropriate to reconsider any part of this case management procedure.  
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